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items, if the latter tax applies to motor 
vehicles sold in State A. 

(2) Since a compensating use tax is 
treated as a general sales tax, it is sub-
ject to the rule of subparagraph (C) of 
section 164(b)(2) and paragraph (g)(4) of 
this section that no deduction is al-
lowed for a general sales tax imposed 
in respect of an item at a rate other 
than the general rate of tax (except in 
the case of lower rates on the sale of 
food, clothing, medical supplies, and 
motor vehicles). The fact that a com-
pensating use tax in respect of any 
item provides for an adjustment in the 
rate of the compensating use tax or the 
amount of such tax to be paid on ac-
count of a sales tax on such item im-
posed by another taxing jurisdiction is 
not taken into account in determining 
whether the compensating use tax is 
imposed in respect of the item at a rate 
other than the general rate of tax. For 
example, a compensating use tax im-
posed by State C on the use of an item 
purchased in State D is considered to 
be imposed at the general rate of tax 
even though the tax imposed by State 
C allows a credit for any sales tax paid 
on such item in State D, or the rate of 
such compensating use tax is adjusted 
to reflect the rate of sales tax imposed 
by State D. 

[T.D. 6780, 29 FR 18146, Dec. 22, 1964] 

§ 1.164–4 Taxes for local benefits. 
(a) So-called taxes for local benefits 

referred to in paragraph (g) of § 1.164–2, 
more properly assessments, paid for 
local benefits such as street, sidewalk, 
and other like improvements, imposed 
because of and measured by some ben-
efit inuring directly to the property 
against which the assessment is levied 
are not deductible as taxes. A tax is 
considered assessed against local bene-
fits when the property subject to the 
tax is limited to property benefited. 
Special assessments are not deductible, 
even though an incidental benefit may 
inure to the public welfare. The real 
property taxes deductible are those 
levied for the general public welfare by 
the proper taxing authorities at a like 
rate against all property in the terri-
tory over which such authorities have 
jurisdiction. Assessments under the 
statutes of California relating to irri-
gation, and of Iowa relating to drain-

age, and under certain statutes of Ten-
nessee relating to levees, are limited to 
property benefited, and if the assess-
ments are so limited, the amounts paid 
thereunder are not deductible as taxes. 
For treatment of assessments for local 
benefits as adjustments to the basis of 
property, see section 1016(a)(1) and the 
regulations thereunder. 

(b)(1) Insofar as assessments against 
local benefits are made for the purpose 
of maintenance or repair or for the pur-
pose of meeting interest charges with 
respect to such benefits, they are de-
ductible. In such cases, the burden is 
on the taxpayer to show the allocation 
of the amounts assessed to the dif-
ferent purposes. If the allocation can-
not be made, none of the amount so 
paid is deductible. 

(2) Taxes levied by a special taxing 
district which was in existence on De-
cember 31, 1963, for the purpose of retir-
ing indebtedness existing on such date, 
are deductible, to the extent levied for 
such purpose, if (i) the district covers 
the whole of at least one county, (ii) if 
at least 1,000 persons are subject to the 
taxes levied by the district, and (iii) if 
the district levies its assessments an-
nually at a uniform rate on the same 
assessed value of real property, includ-
ing improvements, as is used for pur-
poses of the real property tax gen-
erally. 

[T.D. 6780, 29 FR 18147, Dec. 22, 1964] 

§ 1.164–5 Certain retail sales taxes and 
gasoline taxes. 

For taxable years beginning before 
January 1, 1964, any amount rep-
resenting a State or local sales tax 
paid by a consumer of services or tan-
gible personal property is deductible by 
such consumer as a tax, provided it is 
separately stated and not paid in con-
nection with his trade or business. For 
taxable years beginning after Decem-
ber 31, 1963, only the amount of any 
separately stated State and local gen-
eral sales tax (as defined in paragraph 
(g) of § 1.164–3) and tax on the sale of 
gasoline, diesel fuel or other motor fuel 
paid by the consumer (other than in 
connection with his trade or business) 
is deductible by the consumer as tax. 
The fact that, under the law imposing 
it, the incidence of such State or local 
tax does not fall on the consumer is 
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immaterial. The requirement that the 
amount of tax must be separately stat-
ed will be deemed complied with where 
it clearly appears that at the time of 
sale to the consumer, the tax was 
added to the sales price and collected 
or charged as a separate item. It is not 
necessary, for the purpose of this sec-
tion, that the consumer be furnished 
with a sales slip, bill, invoice, or other 
statement on which the tax is sepa-
rately stated. For example, where the 
law imposing the State or local tax for 
which the taxpayer seeks a deduction 
contains a prohibition against the sell-
er absorbing the tax, or a provision re-
quiring a posted notice stating that the 
tax will be added to the quoted price, 
or a requirement that the tax be sepa-
rately shown in advertisements or sep-
arately stated on all bills and invoices, 
it is presumed that the amount of the 
State or local tax was separately stat-
ed at the time paid by the consumer; 
except that such presumption shall 
have no application to a tax on the sale 
of gasoline, diesel fuel or other motor 
fuel imposed upon a wholesaler unless 
such provisions of law apply with re-
spect to both the sale at wholesale and 
the sale at retail. 

[T.D. 6780, 29 FR 18147, Dec. 22, 1964] 

§ 1.164–6 Apportionment of taxes on 
real property between seller and 
purchaser. 

(a) Scope. Except as provided other-
wise in section 164(f) and § 1.164–8, when 
real property is sold, section 164(d)(1) 
governs the deduction by the seller and 
the purchaser of current real property 
taxes. Section 164(d)(1) performs two 
functions: (1) It provides a method by 
which a portion of the taxes for the 
real property tax year in which the 
property is sold may be deducted by 
the seller and a portion by the pur-
chaser; and (2) it limits the deduction 
of the seller and the purchaser to the 
portion of the taxes corresponding to 
the part of the real property tax year 
during which each was the owner of the 
property. These functions are accom-
plished by treating a portion of the 
taxes for the real property tax year in 
which the property is sold as imposed 
on the seller and a portion as imposed 
on the purchaser. To the extent that 
the taxes are treated as imposed on the 

seller and the purchaser, each shall be 
allowed a deduction, under section 
164(a), in the taxable year such tax is 
paid or accrued, or treated as paid or 
accrued under section 164(d)(2) (A) or 
(D) and this section. No deduction is al-
lowed for taxes on real property to the 
extent that they are imposed on an-
other taxpayer, or are treated as im-
posed on another taxpayer under sec-
tion 164(d). For the election to accrue 
real property taxes ratably see section 
461(c) and the regulations thereunder. 

(b) Application of rule of apportion-
ment. (1)(i) For purposes of the deduc-
tion provided by section 164(a), if real 
property is sold during any real prop-
erty tax year, the portion of the real 
property tax properly allocable to that 
part of the real property tax year 
which ends on the day before the date 
of the sale shall be treated as a tax im-
posed on the seller, and the portion of 
such tax properly allocable to that part 
of such real property tax year which 
begins on the date of the sale shall be 
treated as a tax imposed on the pur-
chased. For definition of ‘‘real property 
tax year’’ see paragraph (c) of this sec-
tion. This rule shall apply whether or 
not the seller and the purchaser appor-
tion such tax. The rule of apportion-
ment contained in section 164(d)(1) ap-
plies even though the same real prop-
erty is sold more than once during the 
real property tax year. (See paragraph 
(d)(5) of this section for rule requiring 
inclusion in gross income of excess de-
ductions.) 

(ii) Where the real property tax be-
comes a personal liability or a lien be-
fore the beginning of the real property 
tax year to which it relates and the 
real property is sold subsequent to the 
time the tax becomes a personal liabil-
ity or a lien but prior to the beginning 
of the related real property tax year— 

(a) The seller may not deduct any 
amount for real property taxes for the 
related real property tax year, and 

(b) To the extent that he holds the 
property for such real property tax 
year, the purchaser may deduct the 
amount of such taxes for the taxable 
year they are paid (or amounts rep-
resenting such taxes are paid to the 
seller, mortgagee, trustee or other per-
son having an interest in the property 

VerDate mar<24>2004 14:36 May 01, 2004 Jkt 203083 PO 00000 Frm 00886 Fmt 8010 Sfmt 8010 Y:\SGML\203083T.XXX 203083T


